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Finnish Energy comments on Commission’s proposals on 
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Finnish Energy Industries (ET) is the voice of over 260 member companies in Finland that 
produce, supply, transmit and sell electricity, district heat and district cooling and offer related 
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Finnish Energy welcomes the opportunity to give feedback on Commission’s proposals on 
amending Regulation (EU) No 648/2012. 
 
We are pleased that the Commission is planning to make amendments to Regulation (EU) No 
648/2012 as part of the EMIR review to meet the objectives of EMIR in a more proportionate, 
effective and efficient manner. Finnish Energy supports the suggested changes that alleviate 
the reporting responsibilities and clearing obligation responsibilities of non-financial 
counterparties. According to the proposal double-sided reporting would be simplified by 
transferring reporting responsibility to the CCP and financial counterparty. In addition, non-
financial companies would not need to report intragroup transactions or historic transactions. 
Further according to the proposal, NFCs would clear only the asset classes for which they have 
breached the clearing threshold and the hedging exemption used in the calculation of clearing 
thresholds would be sustained. Furthermore, companies would need to assess their situation 
vis-à-vis the clearing obligation only once a year. We find these alleviations beneficial since 
these obligations have unnecessary or disproportionate burden on those counterparties which 
do not pose significant risks to financial stability – e.g. energy companies that use derivatives 
mainly in hedging purposes. Commission could however take the initiative even further by 
turning all the reporting into one-sided as is the case in the USA and Switzerland. 
 
We find important that the hedging exemption for non-financial counterparties in calculation of 
the clearing threshold will be kept unchanged as the Commission has proposed. The European 
Securities and Markets Authority (ESMA) has mentioned the option of deleting the hedging 
exemption and increasing the relevant thresholds. Removing the hedging exemption from 
EMIR would not simplify the regulatory obligations for non-financial counterparties who will 
remain obliged to consider the exact same hedging exemption under the framework of MiFID 
II. The risk reducing exemption, defined in an equivalent manner to the EMIR hedging 
exemption, applies for both the ancillary activity exemption calculation and position limits 
under RTS 20 (Art. 5) and RTS 21 (Art. 8). 
 
The EMIR review provided an opportunity for the Commission to revisit also the issue of bank 
guarantees. Hence, Finnish Energy is disappointed that the Commission did not consider 
continuing the use of bank guarantees even though the issue was actively discussed during the 
EMIR review process and the consultation period. Article 46 of EMIR allows the use of bank 
guarantees as collateral by non-financial clearing members and does not require posting of 
further collateral. In contrast, the Delegated Regulation No 153/2013 (the EMIR 
‘Implementation Act’) required that bank guarantees are backed 100% with liquid assets from 
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March 2016 onwards, which made bank guarantees in practice not usable for wholesale energy 
market participants who would need to free this liquidity and hold such liquid assets. The 
Commission could state more clearly that bank guarantees without full backing are indeed 
allowed according to Regulation (EU) No 648/2012 by adding wording “non-fully backed” to 
EMIR Article 46. 
 
As a response to the risk exposure, the current obligation is disproportionate and leads to 
deteriorated liquidity and transparency – against the objectives of EMIR. The overall effect of 
disallowing the bank guarantees has been modest so far, but it should be noted that during 
high interest rates, the trading costs will increase significantly and the effects will become 
more visible.  Already several smaller market participants have withdrawn from the market 
(app. 15%, 30 small- to midsize members of Nasdaq Commodities) and reverted to bilateral 
trading outside transparent and supervised venues and outside CCP clearing. Another highly 
negative impact from the removal of bank guarantees is that the liquidity has suffered as 
participants do not wish to take on large positions anymore as the margin calls and associated 
costs by posting cash have increased. This means that market participants actively choose not 
to manage their risk to the same extent as before. From the perspective of systemic risk, the 
changes have been clearly negative. Historically, exchange members have held a direct 
relationship with the Clearinghouse, now even the largest members are behind so called 
General Clearing Member “GCM” banks. This has led to a significant rise in concentration risk, 
where if one major GCM bank would fail a major part of the market would be impacted. 
 
 
 


